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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TR IAL AND APPEAL BOARD

Inre:
Trademark Application Serial No.: 85/801,669

Filed: Decembend3,2012
Mark: BALANCE : Attorney Docket No. 1426-2097

BAYER SAS,
Applicant.

REQUEST FOR SUSPENSON AND REMAND FOR
CONSIDERATION OF ADDITIONAL EVIDENCE

Pursuant to CFR 8§ 2.149(and Trademark Board of Manual Procedure § 1207.02,
Applicant hereby requests that the above-refereappdal be suspended so that the application
can be remanded to the Examining Attornayftmther examination and consideration of

additional evidence recentbbtained by Applicant.

The application for the mark BALANCE kdeen refused registration based on a
likelihood of confusion with U.S. Registrati No. 3,744,802 for the mark “Balance for life,”
owned by Bacterfield GmbH, and Regigion No. 3,324,044 for the mark BALANCE &

Design, owned by Na-Churs Plant Food Company.

Applicant and Bacterfield havecently entered into a Coexistence Agreement. The
Coexistence Agreement confirms that the retipeenarks are not likely to be confused and,
accordingly, it is respectfully requested tha Examining Attorney withdraw the refusal of
registration. This evidence was not availablemiadhe commencement of the appeal because

the parties were confirming the terms and theaigent was not executed prior to the deadline



for responding to the final Office Action. A copythe Coexistence Agreement is attached as

Exhibit A.

Additionally, in a December 1 telephonenwersation, the Examining Attorney has
indicated to Christina Hillson, gplicant’s counsel, that he &gs to the remand. See TBMP §

1207.02 (3).

It is thus respectfully submitted that Agant has shown good cause for the suspension
and remand, and Applicant respectfully requtsds the appeal be suspended so that the
application can be remanded to the Exangrittorney for further consideration and

examination of the Coexistence Agreement and reconsideration of the refusals.

Respectfully submitted,

Date: December 11, 2014 By:
Jennifer Fraser, Esq.
Christina M. Hillson, Esq.
Novak Druce Connolly Bove + Quigg LLP
P. O. Box 2207
Wilmington, DE 19801
(302) 658-9141
trademarks@novakdruce.com
Attorneys for Applicant

5705828_1



Exhibit A



CONSENT AGREEMENT

This Agreement is made effective as of the date of the last signature below (“Effective
Date”) by and between Bayer SAS (“Bayer”), a société par actions simplifiée organized and
existing under the laws of France, with their principal office at 16, rue Jean-Marie Leclair, Lyon
69009, France and Bacterfield GmbH (“Bacterfield”), a corporation organized and existing under
the laws of Germany, with their principal office at Stadthausbriicke 1-3, 20355 Hamburg,
Germany VAT No. DE290505180

WHEREAS, Bayer SAS is the owner of U.S. Trademark Application Serial No.
85/801,669 for the mark BALANCE for “grains and agricultural, horticultural and forestry
products, namely agricultural seeds” in International Class 31 (““669 Application”);

WHEREAS, Bacterfield International S.A., of Luxemburg was the owner of U.S.
Registration No. 3,744,802 of the mark BALANCE FOR LIFE in connection with “sugar, rice,
tapioca, sago; flour,” in International Class 30, and “agricultural, horticultural and forestry
products and grains not included in other classes, namely, agricultural grains for planting,
agricultural seeds; live animals; fresh fruits and vegetables; seeds, namely, crop seeds, plant
seeds; natural plants and flowers; foodstuffs for animals,” in International Class 31 (““802
Registration”);

WHEREAS, Bacterfield International S.A. at some point lawfully transferred the ‘802
Registration to Bacterfield GmbH;

WHEREAS, the Examining Attorney at the United States Patent and Trademark Office
(“USPTO”) has refused registration of the BALANCE mark of the ‘669 Application on the

ground that it is likely to be confused with the BALANCE FOR LIFE mark of the ‘802

Registration;



WHEREAS, the Parties are desirous of confirming the coexistence of the respective

marks without any confusion, and resolving amicably any potential dispute related to their
respective marks, and avoiding any confusion, mistake, or deception as to the source or

sponsorship of the respective services offered by them under their respective matks; and

NOW, THEREFORE, in consideration of the mutual promises and covenants set forth

herein, and intending to be legally bound thereby, the Parties hereto agree as follows:

L

Bacterfield will not object to, and consents to the use and registration of the
BALANCE mark identified by the ‘669 Application.

Bayer will not object to, and consents to the use and registration of the BALANCE
FOR LIFE mark identified by the ‘802 Registration.

Bacterfield and Bayer agree that there is no likelihood of confusion between the
above-identified marks as used in connection with the respective goods set forth
above, in view of the differences in, among other things, the respective goods
identified thereby, and the different focus and applications of the respective goods, as
well as differences in the respective marks as a whole.

Each Party agrees to cooperate reasonably with the other to obviate any confusion in
the event that any instance of confusion should come to its attention.

This Agreement may not be modified except by a writing signed by both Parties.

This Agreement may be executed in any number of counterparts, each of which shall
be deemed to be an original and all of which together shall be deemed one and the
same instrument.

This Agreement shall be binding upon and inure to the benefit of the parties hereto
and their affiliated companies, successors in interest, heirs, administrators, legal
representatives, assigns, and licensees.







